DEC 22, 1986

Mr. David D. Lamm

Assgant Commissioner for

Solid and Hazardous Waste Management
State of Indiana

Department of Environmental Management
105 South Meridian Street

Indianapalis, Indiana 46225

Dear Mr. Lamm:

My apologies for the dday in getting back to you on your letter of August 18, 1986,
concerning the trestment of hazardous waste in a generator's accumulation tanks and containers.

Asyou know the Agency stated in the preamble to thefind small quantity generator
regulationsin the March 24, 1986, Federa Regigter that treatment could occur in a generator's
accumulation tanks and containers without a permit, provided the trestment was performed
grictly in accordance with Section 262.34. While | can gppreciate the points you raisein your
letter with respect to consstency of interpretation- | believe that this policy discusson was, and
remains, appropriate for severd reasons.

Firgt, while it gppears on the surface to be amgor shift in policy it represents along-
ganding opinion of our Office of Genera Counsel that consistency dictates that treatment and
gorage which is regulated identicaly at permitted facilities dso be regulated identically at
generation dtes. At thistime, we do not have specid trestment standards in the regulations for
any treatment activities except for incinerators. Thus, when we permit treatment facilities or
permit Sorage facilities the identicad standards apply. If the storage or treetment occursin a
tank. the tank standards must be met. If the activity occursin a container, the container
sandards gpply. Itistruetha additiond permit requirements, including financid responghility
and corrective action, are imposed a both trestment and storage facilities where permitting is
required and | fully agree that this gppropriate.

While we have differentiated in the regulations between long
term storage and accumulation at generation Sites, they are nevertheless a their core identical
activities. We have chosen to exempt from permitting requirements (as well as associated
financid respongbility and corrective action provisons) sorage (i.e;
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accumulation) which occurs at generation sites for less than 90 days (or 180 or 270 daysin the
case of smdl quantity generators). Since the regulations do not impaose additional standards for
trestment when it occurs in astorage facility, there is no basis for regulating treatment at an
exempt storage facility.

Whether or not the 8262.34 exemption from permitting for storage, as well as trestment
is gppropriate is an issue which we are now beginning to re-examine. As you know, we
published an advance notice of proposed rulemaking on July 14, 1986, which sought comment
on various aspects of the exemption. Should we change the 8262.34 regulaions for on-Ste
accumulation it would of course affect the status of treetment aswdl. Smilarly, if we develop
treatment standards for additiona activities which we believe warrant specia standards, these
activities would also lose their exemption from permitting.

We ultimately chose to communicate thislegd interpretation in the smal quantity
generaor regulations because we believe that it is essentid that trestment not be unduly
discouraged under our regulations, particularly at atime when disposa options are being
severdly limited under avariety of statutory and regulatory provisons. In particular we were
concerned that a substantial amount of trestment was occurring at generator Sites which were
unregulated prior to the September 22, 1986 effective date for smal quantity generator
regulations. It was important to clearly state the Agency's position on this matter.

Asapracticd matter, dthough this policy will dlow some trestment which has been
carried out without a permit up to this point to continue, we believe it will have little or no impact
a permitted or interim status facilities. While permitted or interim status trestment units at
generator Stes may now become grictly accumulation units and; thus, exit the permit process,
we would assume that these tanks or containers have not been operated strictly in accordance
with the accumulation provisonsin the past (e.g., emptied every 90 days) and thus have been
legitimately and appropriately brought into the permit system. Furthermore, exiting the permit
process must be accomplished dtrictly in accordance with the procedures aready established
(e.g., in compliance with the closure rules).

Again, let me assure you that | understand your misgivings with respect to this
discusson. However | must aso point out that it is our position that thisis and has been the
legal Stuation with respect to treatment in accumulation tanks and containers since the 262.34
provisions were promulgated.



| hope that this has helped to darify our postion onthisissue. If you wish to discusstheissuein
more detail, please fed free to contact Maureen Smith in the Office of Genera Counsd at (202)

382-7703 or Bob Axdrad, of my staff, at (202)
382-4769.

Sncerdy,

MarciaWilliams
Director
Office of Solid Waste



